THE FAIR CURENCY ACT OF 2007:
QUESTIONS AND ANSWERS
(April 2007)

What changes does the Fair Currency Act (FCA) make in U.S. law?
The FCA improves U.S. trade laws in the following several ways:

1. The countervailing duty law is applied equally to all countries, including nonmarket-economy countries;
2. Exchange-rate misalignent due to protracted undervaluation by a governent of
its currency is deemed a prohibited export subsidy that is countervailable under the

countervailing duty law;
3. Exchange-rate misalignent is included as a condition to be considered with

respect to market disruption by reason of imports from China; and
4. The requirements for the U.S. Deparment of the Treasur's semi-anual reports

on currency manipulation are modernized.

A. CHANGES TO THE COUNTERVAILING DUTY (CVD) LAW
What is the U.S. countervailing duty law?

Since 1897 when the first U.S. countervailing duty law was passed, this statute has
provided for the imposition of additional duties on imports into the United States for the
purose of counteracting any unfair competitive advantage that foreign manufacturers or

exporters have enjoyed on the manufacture or export of their products from subsidies
bestowed by the foreign governent.

What are the roles of the U.S. Department of Commerce and the U.S. International
the U.S. countervailing duty law?

Trade Commission in the administration of

In a bifurcated process, the U.S. Department of Commerce calculates the extent to which
imports into the United States have benefited from countervailable subsidization, while
the U.S. International Trade Commission determines whether the subsidized imports are
materially injuring or threatening to materially injure the U.S. domestic industry

involved. If both agencies make affirmative determinations, a countervailing duty order
against the imports is published.
Who may petition for relief under the U.S. countervailing duty law?

In order to have legal standing to file a countervailing duty petition, U.S. companies and
workers must produce a product that is like (that is, either identical to or most similar in
characteristics and uses with) the imports in question.

How does the U.S. countervailing duty law relate to the Agreement on Subsidies and
the World Trade Organization (WTO)?

Countervailing Measures (SCM Agreement) of

The U.S. countervailing duty law implements in U.S. domestic law the international legal

obligations of the United States that are set forth in the WTO's SCM Agreement. If
another WTO country disagrees with that implementation, it may invoke dispute
settlement at the WTO to resolve the matter. If dispute settlement is decided against the
United States in a given case, the United States is charged with bringing its measures into
conformity with the WTO's provisions.
How does an injured American industry obtain relief under the countervailing duty
law?

U.S. companies and workers engaged in producing manufactured goods or agrcultural
products in the United States, which are like the imported products that are alleged to be
(a) subsidized and (b) causing or threatening material injury to their industr, may fie a

countervailing duty petition. The U.S. Deparment of Commerce conducts an
investigation to determine whether the subject imports are receiving and benefiting from
countervailable subsidies provided by the exporting country's governent. The U.S.

International Trade Commission conducts an investigation to determine whether the
subsidized imports have caused or threaten to cause material injury to the U.S. domestic
industr. If both countervailable subsidization and import-related injur are found, a

countervailing duty order is issued by the U.S. Departent of Commerce, and
countervailing duties equal to the net subsidies are imposed by U.S. Customs to offset the
injurious, unfair subsidization.

How long does it take, once a petition has been filed, before a CVD order is published?

The parallel investigations by the U.S. Department of Commerce and the U.S.
International Trade Commission can last as long as 205 to 430 days.
Are countervailing duties punitive?

No. As noted above, countervailing duties are meant to offset injurious, unfair
subsidization. It is the U.S. Departent of Commerce that calculates the amount of the
countervailable subsidization. If this subsidization is signficant under the statute, a
countervailing duty in the amount of that subsidization is assessed and collected by U.S.
Customs from the U.S. importer for entries of the subject merchandise at the direction of
the U.S. Department of Commerce. The concept underlying this system is that U.S.

importers may continue to import the subsidized product, but either must pay the
countervailing duty to negate the injurous effects and unfairness of the subject imports'
subsidization or import non-subsidized merchandise from another source. By the same

token, the United States is not dictating that the foreign governent cease the
subsidization, but, consistent with the SCM Agreement of the WTO, is simply acting to
counter the injurious, unfair subsidization if the foreign governent chooses to persist in
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granting the countervailable subsidies. Once the subsidization has been offset bya
countervailing duty, trade in the subsidized good is deemed to be fair.
When do countervailng duties take effect?

Following an affirmative preliminary injury determination by the U.S. International
Trade Commission and an affirmative preliminary subsidy determination by the U.S.
Department of Commerce, importers of record must either post a bond or make a cash
deposit of the estimated amount of countervailing duties with U.S. Customs. After an
affirmative final subsidy determination and then an affirmative final injur determination
by the agencies, importers of record no longer have the less strngent option of posting a
bond and must make a cash deposit of the estimated amount of countervailing duties.

Final countervailing duty liability for past entres of subject merchandise is determined
by the U.S. Departent of Commerce in subsequent annual reviews, and the updated
calculation of the subsidy amount also sets the cash deposit rate of estimated

countervailing duties for future entries until the next anual review is completed.

How long do countervailing duties remain in effect?
The duration of a countervailing duty order and how long countervailing duties continue
to be assessed and collected depend upon the facts in each case. The statute provides for

several types of administrative reviews, each of which can lead to revocation of the
countervailing duty order and cessation of the imposition of countervailing duties on

subsequent entres of the affected merchandise. Thus, a countervailing duty order will be

revoked parially or completely (1) if a foreign producer or exporter and its foreign
governent are able to establish in three consecutive anual reviews by the U.S.
Department of Commerce that the countervailable subsidization has ceased or is no

longer significant for whatever reason (such as termination of the subsidy programs by
the foreign governent or a decision by the foreign producer or exporter not to avail

itself of the subsidies); (2) if, in a sunset review (conducted automatically every five
years by the U.S. Departent of Commerce and the U.S. International Trade
Commission), it is found that countervailable subsidization or resultant material injury to
the U.S. industry is not likely to continue or resume if the order is revoked; or (3) if a
changed-circumstances review by one or the other agency at the request of any interested
party concludes that the order is no longer needed (as when the last company in a U.S.
industry goes out of

business).

Are the countervailing duty rates adjusted during the life of a countervailing duty
order?

Yes, countervailing duty rates can be adjusted. Interested parties - including the foreign
governent, exporters, and importers as well as petitioners - have the right to request an
annual review by the U.S. Department of Commerce for this purpose of entries over the
prior year. If a particular subsidy practice has increased or decreased, the countervailing
duty rate will be adjusted accordingly.
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Aren't countervailng duty orders a form of protectionism?
No. It is actually countervailable subsidies themselves, most flagrantly export-contingent
subsidies, that are protectionist by virtue of their hampering healthy, unimpeded trade
that is responsive to the dictates of the marketplace. Countervailable subsidies have long

been recognized as distortive of supply and demand, destructive of fair competition, and
incompatible with free trade. Ineffcient industries sustained by governental subsidies
prosper at the expense of fit, otherwise competitive companies that are not subsidized.
Far from being protectionist, therefore, countervailing duties serve as a legitimate,
internationally accepted mechanism to correct the imbalances that protectionist subsidies
generate.

Would there be any special procedures or requirements under the FCA for a currency
complaint compared to other subsidy investigations?
No. An allegation of an undervalued currency would be investigated and decided in the
same way as any other prohibited export subsidy. The FCA simply establishes statutorily
that exchange-rate misalignent (defined as the undervaluation of a foreign curency as a

result of protracted large-scale intervention by or at the direction of a governental
authority in the exchange market) is a subsidy due to its being a governmental financial

contrbution that benefits the recipient and is a prohibited countervailable export subsidy
due to its being export-contingent. In the course of a countervailing duty proceeding, it

would remain for the U.S. Deparment of Commerce to measure the extent of any
exchange-rate misalignent based upon the factual circumstances ofthe given case.

Isn't the FCA's treatment of exchange-rate misalignment a form of China-bashing?
No. By its terms, in keeping with the Most-Favored-Nation (MFN) principle of the

WTO's General Agreement on Tariffs and Trade (GATT), the FCA's section on
subsidies pertains in a non-discriminatory maner to undervalued exchange-rate

misalignent by any member state of the WTO, not just by China and not just by nonmarket-economy countries. It addresses an unfair practice per se, not any particular

trading partner. Equally with all other WTO members, China bound itself under public
international law to the WTO's multilateral SCM Agreement when China joined the
WTO in December 2001. Furthermore, in accord with the SCM Agreement, in its
protocol of accession China agreed to terminate all of its export-contingent subsidies as
its entry into the WTO in December 2001.
well as certain other subsidies by the time of
The FCA's provisions treating undervalued exchange-rate misalignent as a prohibited

countervailable export subsidy are designed to implement in U.S. domestic law the
WTO's public international legal rules that are understood to authorize the countervailing
of such export-contingent curency undervaluation.
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Isn't the FCA's designation of exchange-rate misalignment as a prohibited

countervailable export subsidy unfair to American consumers?

No. Export-contingent subsidies that are granted only if a foreign company exports its
products are universally recognzed as having no redeeming quality as far as the global

trading system is concerned. It is for this reason that export-contingent subsidies are not
only countervailable (as are some domestic subsidies that are not tied to exportation), but
also - except as provided in the WTO's Agrculture Agreement - are prohibited by the
WTO's SCM Agreement. While it is generally assumed that a product that has qualified
for an export-contingent subsidy is sold at a price discounted by the amount of the export
subsidy, that pass-through of the export subsidy in the form of a lower price for the

export will not occur ifthe exporter decides to enjoy the proceeds ofthe export subsidy in
some other way. In this situation, the subsidy serves only to boost the revenues of the
foreign producer with no benefit to American consumers. Furhermore, even if the
export subsidy is passed through by the exporter in the form of a reduced price for the
exported product, any advantage gained by American consumers is short-term at best. As
observed earlier, governmental subsidization of exports carres the longer-term risks of

propping up inefficient companies in the exporting country. When the negative
repercussions of this arificial support include injury to u.s. companies and workers,
revenues and jobs are lost at considerable cost to the U.S. economy and national security.

In the final analysis, American consumers and consumers everyhere are best served
through healthy competition by unsubsidized companies that are competitive on their
own merits. When weaker competitors use artificial advantages to injure stronger
competitors, the consumer loses.
Is there a strong case that exchange-rate misalignment is a prohibited countervailable
export subsidy under the WTO's rules?
Yes. The question of

whether exchange-rate misalignent is a prohibited countervailable

export subsidy has never been the subject of dispute settlement at the World Trade

Organization, and so it is not possible to know with certainty what a dispute settlement

proceeding's outcome on this issue of first impression would be. Nevertheless, the
WTO's SCM Agreement is very clear as to what criteria must be satisfied for a measure
to be deemed a prohibited countervailable export subsidy, and there are very solid
grounds for concluding that exchange-rate misalignent meets these criteria. In

paricular, as next discussed in turn with reference to Aricles 1, 2, and 3 of the SCM
Agreement, exchange-rate misalignent meets the three WTO legal tests for a prohibited
export subsidy: it (1) entails a governental financial contribution that (2) bestows a
benefit upon the recipient, and so is a subsidy, and (3) is specific and so a countervailable
subsidy by virte of

being contingent upon exportation.

First, is there a financial contribution by the foreign government?

Yes. A governental financial contribution takes place when a foreign governent
engages in protracted large-scale intervention in the exchange market by requiring that
foreign currency in its terrtory be converted at an undervalued rate into its national
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currency. In the case of China, for example, its intervention in the exchange market since
1994 has resulted in an undervaluation of the yuan by an estimated 40 percent or more.
In effect, the Chinese governent's sterilization of massive quantities of U.S. dollars has
prevented market forces from increasing the value of the yuan vis-à-vis the U.S. dollar.

Rather than a rate of exchange of approximately 8 yuan to the U.S. dollar, the rate of
exchange should be approximately 5 yuan to the U.S. dollar. As a practical matter,
therefore, for every U.S. dollar exchanged in China, the Chinese governent ensures that

the exporter receives 8 yuan rather than 5 yuan. The differential of 3 more yuan per U.S.
dollar constitutes a clear financial contribution by the Chinese governent.

Second, is there a benefit to the exporter?
Yes. To continue the example involving China, when an exporter in China exchanges its
eared U.S. dollars for yuan, the additional 3 yuan received for each U.S. dollar are a
clear benefit to the Chinese exporter.

Third, is the subsidy derived from exchange-rate misalignment contingent upon
exportation of

the product?

Yes. Again with respect to the instance of China, the Chinese company can only enjoy
the benefit of the Chinese governent's financial contrbution of 3 yuan per U.S. dollar

by exporting merchandise from China and being paid in U.S. dollars for that
merchandise.
But how does this arrangement satisfy the WTO's test that, to be prohibited, a subsidy

must be "specifc" and tied to exports and not generally available?
Aricle 2.3 of the SCM Agreement provides, "Any subsidy falling under the provisions of
Aricle 3 shall be deemed to be specific." Export subsidies such as misaligned exchange
rates fall under Aricle 3, which prohibits "subsidies contingent, in law or in fact, whether
solely or as one of several other conditions, upon export performance. . . ." (footnote
omitted.)

How can exchange-rate misalignment be contingent upon exportation when all
conversions between an undervalued foreign currency and the U.S. dollar are made at
the same rate of exchange, whether the transaction pertains to exportation or not?

Using China as an illustration, it is true that all conversions between the yuan and the
U.S. dollar are made at the yuan's undervalued rate, such as when U.S. companies invest
in China and Chinese companies invest in the United States or when U.S. toursts visit
China and Chinese toursts travel to the United States. The fact remains, however, as a
practical matter that a Chinese company is not eligible for this subsidy on the basis of
yuan-denominated sales in the Chinese home market, but must export its products to the
United States, be paid in U.S. dollars, and then in compliance with Chinese law exchange
those U.S. dollars into yuan. Only in this manner can a Chinese company benefit from
the yuan's undervaluation. The same is true when U.S. tourists buy goods and pay for
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services in China, because payment requires conversion ofthe U.S. dollar into yuan at the
governent-determined exchange rate. Under national income accounting norms, the

Chinese company that provides the goods or services to the U.S. tourist effectively is
exporting to the United States, albeit the U.S. tourists are at the time of the transactions
temporarly in China. From the standpoint of the SCM Agreement, the conclusion that
exchange-rate misalignent is an export-contingent subsidy is reinforced by at least two

dispute settlements at the WTO, one involving subsidization of cotton and the other
concerning reduced corporate income taxes, in which the WTO's Appellate Body found
the export-contingent nature or clear tying of the subsidies to exportation was not

dissolved when non-exporters also were given the subsidies.
Does exchange-rate misalignment constitute governmental provislOn of a non-

general infrastructure?

countervailable service or good thatfalls under the heading of

No. As the U.S. Deparment of Commerce indicated in its final rule in 1998
implementing the countervailing duty sections of the Uruguay Round Agreements Act,
governental financial contributions to the general infrastructue include the provision of

such services and items as interstate highways and bridges, schools, health care facilities,
sewage systems, port facilities, librares, and police protection that are for the public good

and broad societal welfare of a country, region, state, or municipality and that are
available to all citizens or to all members of the public. As a macroeconomic policy,

exchange-rate misalignment is a governental financial contribution that does not
directly build up a community's basic, functional features of
the kinds just recounted and
is accessible to just those persons who are in a position to deal with foreign currencies.

How does the FCA direct the U.S. Department of Commerce and the U.S. International
Trade Commission to calculate the extent of exchange-rate misalignment?

The FCA would authorize the U.S. Departent of Commerce and the U.S. International
Trade Commission to measure the amount of exchange-rate misalignent by
"developting) and applyfing) an objective methodology that is consistent with widely
recognized macroeconomic theory." There are a number of standard techniques that are
employed by academicians, policy analysts, and the International Monetary Fund (IMF)
itself to determine whether a currency is misaligned. One standard technique, purchasing
power parity, creates a ratio between two currencies by quantifying how much of each
purchase a given basket of goods in each countr in a particular
period. Another common approach relies on the changes in foreign currency reserves,
one would be required to

money supply, and other factors. Whatever methodology were followed, the FCA would

require the U.S. Deparment of Commerce and the U.S. International Trade
Administration to rely on "publicly available and reliable data." The IMF's monthly
publication, "International Financial Statistics," would be one such source of data.

Why wouldn't any government, including the United States today, be guilty of
exchange-rate misalignment?

As commented upon earlier, the FCA defines exchange-rate misalignent as
undervaluation of a foreign currency as the result of protracted large-scale intervention
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by or at the direction of a governental authority in the exchange market. This

definition, which draws upon the IM's standards, is intended to exclude the sort of
episodic undervaluation of a currency due to the normal workings of
the exchange market
and discrepancies in cyclical macroeconomic conditions. Thus, modest intervention by a

governent to moderate sudden swings in its currency would not be considered as
exchange-rate misalignent.

Is there a consensus by legal and academic experts on whether or not exchange-rate

misalignment is a prohibited countervailable export subsidy?

Not surprisingly, given that this issue is one that has not been the subject of dispute
settlement at the WTO, there is no consensus on whether exchange-rate misalignent is a
prohibited countervailable export subsidy. By the same token, critics of this approach do
not agree as to which of the SCM Agreement's criteria for such a subsidy (i.e.,
governental financial contrbution, benefit, and export-contingency) might not be met.

Is dispute settlement at the WTO likely to occur in the event that the FCA is enacted
and exchange-rate misalignment is statutorily treated as a prohibited countervailable
export subsidy?

If a challenge were made "as such" (arguing that the provision violates the SCM
Agreement no matter how applied) or "as applied" in a particular case, we believe that
the FCA would be found to meet all the requirements ofthe WTO.

Are there instances in which the U.S. Department of Commerce has been the first to

countervail subsidy practices based upon its interpretation of the WTO's SCM
Agreement and subsequently been upheld in its interpretation in dispute settlement at
the WTO?

Yes.

For example, in a CVD proceeding involving imports of DRAS into the United States

from South Korea, private bans in South Korea had supported domestic producers of

DRAS by means of loans, equity investment, and debt forgiveness. Based upon
evidence of the role played by the South Korean governent, the U.S. Departent of

Commerce determined that these transactions were carred out by the private South
Korean banks as the result of entrustment or direction by the South Korean governent
and so constituted governental financial contributions within the meaning of the SCM

Agreement. In dispute settlement at the WTO initiated by South Korea, this
interpretation of

Commerce was upheld.

the SCM Agreement by the U.S. Deparment of

As a second example, in another CVD proceeding regarding Canadian softwood lumber,
the U.S. Department of Commerce was confronted with the issue of what benchmark to

use in order to ascertain whether and, if so, to what extent stumpage prices by the
governent in Canada conferred a benefit under the SCM Agreement. In relying upon
U.S. stumpage prices rather than Canadian stumpage prices to resolve this question, the

8

u.s. Department of Commerce explained that the available evidence indicated that
private stumpage prices in Canada were distorted because the Canadian governent's
role in providing stumpage rights was predominant in the Canadian market and
effectively determined the stumpage prices charged by private suppliers in Canada. In
dispute settlement at the WTO initiated by Canada, this interpretation by the U.S.
Deparment of Commerce that in at least certain circumstances it is permissible to look

for a benchmark outside the exporting country to another country, including the
importing country, was affirmed.
B. CHANGES TO SECTION 421

(b)

Why was Section 421(b) enacted into law in the United States?
In its protocol of accession to the WTO, China expressly agreed to a transitional productspecific safeguard mechanism against market disruption. It permits WTO members to
increase tariffs or impose other restrictions on imports from China that are a significant
cause of market disruption. Section 421(b) of the Tarff Act of 1974, as amended,

implements in U.S. domestic law this international legal commitment by China. Thus,
this portion ofthe FCA is the only part that is specific to China.

How does a proceeding under Section 421(b) work?

Investigations by the U.S. International Trade Commission under Section 421(b) can be
commenced as the result of (1) a petition by the U.S. domestic industry, (2) a request by
either the President or the U.S. Trade Representative, (3) the resolution of either the

House Ways and Means Committee or the Senate Finance Committee, or (4) the
Commission's own motion. The Commission's investigation determines whether there
has been market disruption to a U.S. domestic industr by reason of imports from China.

If the determination is in the affirmative, the Commission also recommends to the
President an appropriate remedy. From the time an investigation begins until the
proclamation of

What sort of

(b) takes approximately 150 days.

relief, a proceeding under Section 421

remedy can be imposed as the result of a Section 421(b) investigation?

If the President concurs with the Commission's finding of market disruption, the
President may increase a duty or impose an import restrction on the subject merchandise
from China.

How long can a remedy under Section 421(b) remain in effect?

The President can discontinue relief at any time, but in all cases the measures must be
removed within 12 years of China's accession to the WTO, that is, by December 10,
2013.
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Doesn't the FCA unduly restrict the President's discretion to weigh the national
interest?
No. The FCA does not in any way alter or restrict the discretion given by the statute to

the President, who would retain the power to grant relief in the form of the U.S.
International Trade Commission's recommendation, to alter the recommended relief, or
to deny any relief.

China were an
important source of a good also produced in the United States that was critical to the
What would happen under the FCA in a Section 421(b) investigation if

national security of

the United States?

The FCA would add a requirement to Section 421(b) that the U.S. International Trade

Commission would request and receive guidance in writing from the U.S. Secretar of
Defense within fifteen days after an investigation's initiation as to whether or not the
subject imports from China were like or directly competitive with articles produced by a
U.S. domestic industr that are critical to the defense industrial base of the United States.
In that case, if market disruption were found and relief were granted, the FCA would

prohibit the Secretary of Defense from procuring, directly or indirectly, the subject
imports from China, unless the President were to determine and certify to the Congress in
the paricular investigation that waiver of this provision was in the national security

interests of the United States. So, if Chinese imports were damaging a critical U.S.
industry, the U.S. Deparment of
Defense would be prohibited from using them, and non-

defense imports would be subject to relief measures. However, if the Chinese goods
were deemed necessary to U.S. national securty, the Secretar of Defense could procure
them without restrction.
C. CHANGES TO SEMI-ANNUAL REPORTS ON FOREIGN CURRENCIES BY
THE U.S. DEPARTMENT OF THE TREASURY
What changes to the statute would the FCA make?

Under curent law, the Secretary of the Treasury must prepare and submit to Congress
semi-anual reports on whether any other countries are manipulating the rate of exchange

between their curency and the U.S. dollar for purposes of preventing effective balanceof-payments adjustments or gaining unfair competitive advantage in international trade.
If so, the Secretar of the Treasur is required (with the exception next noted) to initiate

negotiations with each such country on an expedited basis bilaterally or at the
International Monetar Fund to ensure correction of the problem by means of regular and
prompt adjustments by the other country of the rate of exchange. Negotiations are not
required, however, if the Secretary of the Treasur determines that negotiations would

have a serious detrmental impact on vital national economic and security interests and so

informs Congress. This statute implements in U.S. law Aricle IV:l(iii) of the IMF's
Aricles of Agreement. Both Aricle IV and the existing statute are interpreted as
requiring a showing of intent by the governent involved to prevent effective balance-of-
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payments adjustment or to gain an unfair competitive advantage over other members of
the IMF by means of currency manipulation.
The FCA would direct the Secretary of

the Treasury to include in the semi-anual reports

consideration of fundamental misalignent of exchange rates as well as curency
manipulation by other countries. The FCA defines fundamental misalignent as a
material sustained disparty between the observed levels of an effective exchange rate for
another countr's currency and the corresponding levels of an effective exchange rate for
that currency that would be consistent with fudamental macroeconomic conditions

based upon a generally accepted economic rationale. The FCA would also amend the
present statute by elaborating on what subjects and issues should be addressed in the
semi-annual reports, including instances of consideration by the U.S. Deparment of
Commerce and the U.S. International Trade Commission of exchange-rate misalignent
in trade cases, and would retain the Secretary of the Treasur's discretion not to go
forward with negotiations as to curency manipulation and fundamental misalignent if
doing so would have a serious detrimental impact in the Secretary of the Treasury's
judgment on vital national economic and security interests.
What is the diference between fundamental misalignment and currency

manipulation?
Whle fundamental misalignent of a curency and a failure by the foreign governent

to acknowledge or take timely and effective steps to correct fundamental misalignent
can be seen as a form of curency manipulation, fundamental misalignent does not

strictly require a showing that the foreign country's governent intentionally is keeping

its curency in fundamental misalignent for the purpose of preventing effective balanceof-payments adjustment or gaining an unfair competitive advantage in international trade.
On the other hand, currency manipulation within the meaning of Aricle IV: 1 (iii) of the

IMF's Aricles of Agreement does mandate a showing of such intent by the foreign
countr's governent. As a matter of monetar policy, given their similarties it is
sensible that review and analysis of both currency manipulation and fundamental
misalignent of foreign curencies be considered in the Treasury Department's semi-

anual reports with an eye toward remedial negotiations as appropriate.

What is the diference between fundamental misalignment and currency manipulation,
on the one hand, and exchange""rate misalignment, on the other hand?

Fundamental misalignent can mean that a foreign currency is for any reason either
overvalued or undervalued compared with the effective exchange rate that would be
consistent with fundamental macroeconomic conditions based upon a generally accepted
economic rationale. Exchange-rate misalignent arises only when a foreign currency is

undervalued as a result of protracted large-scale intervention by or at the direction of a
governental authority in the exchange market. In addition, whereas fundamental

misalignent and currency manipulation are akin to one another from the standpoint of
monetary policy, exchange-rate misalignent as a matter of trade policy does not require
any showing that the foreign governent intentionally maintains a misaligned exchange
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rate so as to prevent effective balance-of-payments adjustment or to gain an unfair

competitive advantage in international trade. The foreign governent's intent in this
regard is irrelevant for purposes of international trade agreements and U.S. trade law.
Why are these different concepts necessary?

When a country deliberately, manipulatively undervalues or overvalues its curency
contrar to Aricle IV:l(iii) of
the IMF's Articles of Agreement or fails to take suffcient
steps in a timely manner to redress its fudamentally misaligned currency, negotiations

are waranted from a monetary perspective to encourage the country's governent to
adjust its currency to reflect realistically the balance of basic supply and demand in the
market. At the same time, when undervalued exchange-rate misalignment is present,
corrective steps from a trade perspective are warranted in the form of countervailing

duties and other relief to offset injurious imports. A currency that is undervalued,
therefore, can be both a monetary problem within the frame of reference of the IMF and a

trade problem within the frame of reference of the WTO. This hybrid nature justifies
provision in U.S. domestic law for negotiations on the monetar side and countervailing
duties and other relief on the trade side. Implementation of one or the other or both of
these remedies, as the facts and circumstances in a given instance warrant, consequently
is appropriate and not inconsistent with the international legal rights and obligations of
the United States. By contrast, the treatment of currency undervaluation either as strictly

a monetar problem or as strictly a trade problem to be addressed separately by the IMF
or the WTO, rather than confronted as effectively as possible by both institutions in
tandem, would wrongly ignore the far-reaching effects that currency undervaluation has
in both the monetar and trade contexts. Without a CVD remedy, injured industries have

no recourse unless and until diplomatic processes are undertaken and produce positive
results. By the same token, if revaluation is secured through diplomatic means, the CVD
remedy can be adjusted accordingly.

D. POLICY ISSUES
Isn't the FCA an attempt to legislate foreign governments' currency policies?

No. Under the IMF's Articles of Agreement, each member country may choose how to
value its currency vis-à-vis

other members' currencies. A member is neither required to

let its currency float freely nor prohibited from pegging its currency's value against
another currency. However, as relevant and seen earlier, each member of the IMF must
refrain from manipulating its currency for purposes of preventing effective balance-ofpayments adjustment or gaining an unfair competitive advantage in international trade.
By treating exchange-rate misalignent as a prohibited countervailable export subsidy
and as a factor to be weighed in favor of finding and providing relief against market

disruption by imports into the United States from China, the FCA actually supports, and
does not detract or vary from, the IMF's ground rules. Recognizing that undervaluation
of a foreign curency can have adverse trade ramifications for the United States, whether

or not the requisite manipulative intent can be established under the IMF's Aricle
IV:l(iii), the FCA does not attempt to legislate or dictate a foreign country's currency

12

policies, but simply makes clear that a logical consequence of a foreign country's

curency policies under international and U.S. domestic trade law - if those policies lead
to injurous exchange-rate misalignent - is that the United States will impose

countervailing duties to nullfy the unfair competitive advantage that results. In this
connection, it is also important to keep in mind that China and, indeed, WTO member
countres, have committed to terminate all prohibited export subsidies.

Some governments lack the institutions and policy tools to allow a free-foating
currency. Isn't the FCA unfair to them?
No. As commented above, the IMF's Aricles of Agreement recognize the right of each
countr that is a member of the IMF to decide how to value its own curency, but also

require each member to maintain the value of its currency at levels that do not prevent
effective balance-of-payments adjustment and that do not create an unfair competitive

advantage in international trade. Each IMF member, therefore, is free to value its
currency under a hard-peg regime, a floating regime, or some intermediate regime such
as a type of soft peg or a tightly managed float. Once having made the choice that it
deems is best suited to its circumstances, however, a country is constrained to take

whatever steps - such as revaluation in the case of a hard-pegged curency - are
necessary to avoid currency manipulation within the meaning of the IMF's Aricle
the WTO is also constrained not to
resort to prohibited export subsidies and so should avoid exchange-rate misalignent as
IV:

1 (iii). In addition, a countr that is a member of

well, again by whatever steps are necessary. Based as it is upon the international legal

obligations of the United States and its trading parners, the FCA is not unfair to any
country in treating exchange-rate misalignent as a prohibited countervailable export
subsidy. Whatever exchange regime a country selects for itself, there are means available

to that country to uphold its international legal commitments not to engage in either
currency manipulation or exchange-rate misalignment.

But hasn't the WTO agreed that the IMF has jurisdiction over disputes involving

exchange measures pursuant to Article XV of the General Agreement on Tarif and
Trade?
engages in exchange-rate misalignent that

No, not in circumstances in which a country

constitutes a prohibited countervailable export subsidy under the SCM Agreement. Such
a measure is trade action that falls under the jursdiction of the WTO to redress. On the
other hand, if a country's undervaluation of its currency is done for purposes of
preventing effective balance-of-payments adjustments or gaining unfair competitive

advantage in international trade, currency manipulation results under the IMF's Aricles

of Agreement. Currency manipulation is an exchange measure that falls under the
jursdiction ofthe IMF to address.

In effect, a country that is a member of the WTO is obligated under the WTO's

agreements not to undervalue its currency in a way that results in a prohibited
countervailable export subsidy. At the same time, that countr also is obligated as a
member ofthe IM under the IMF's Aricles of Agreement not to undervalue its currency
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with manipulative intent. These two international legal obligations - the one focused
upon the injurious impact of undervaluation's subsidization on an importing country's
domestic industry, regardless of the intent of the exporting country's governent in
undervaluing its currency, and the other additionally concerned with the intentional
aspect of manipulative undervaluation that points toward the sort of competitive currency
depreciation that so badly damaged the global economy and political relations between

World War I and World War II - are related but distinct in terms of their respective
natues, in terms of oversight by their respective international organizations, and in terms

of the respective legal consequences that flow from their violation.

In view of the generally close interrelationship between trade matters and monetar
matters, it is important that the WTO and the IM work in tandem, as appropriate, to
render decisions and take actions that reinforce and are not inconsistent with each other in
the interests of an effective, open, and balanced global economy. In fact, Aricle XV of
the GATT, which deals with exchange arangements, as well as a number of other written
the 1994 Agreement Establishing the

provisions and documents (such as Aricle 111:5 of

World Trade Organization, the 1994 Declaration on the Relationship of the World Trade
Organization with the International Monetary Fund, the 1994 Declaration on the
Contrbution of
the World Trade Organization to Achieving Greater Coherence in Global
Economic Policymaking, and the 1996 Agreement Between the International Monetar
Fund and the World Trade Organization), all stress the need for the WTO and the IMF to
cooperate, as appropriate, to achieve greater coherence in global economic policymaking
and avoid the imposition on governents of cross-conditionality or additional conditions.

These goals of cooperation and consistency are fuhered by treating exchange-rate
misalignent as a trade measure and curency manipulation as an exchange measure. In

the case of exchange-rate misalignent, countervailing duties and trade relief are
justified. In a given instance when a country's undervaluation of its currency is also

deemed to comprise manipulation, whatever action the IMF might take should not be at
odds with any trade relief taken. Indeed, trade relief in response to exchange-rate
misalignent should actually encourage the country concerned to cease manipulatively

undervaluing its curency. The potential importance of this factor should not be
underestimated, especially as the WTO has a binding dispute settlement system and the
IMF does not, and also because IMF officials have publicly admitted that, other than
moral suasion, the IMF has no tools to compel any member to live up to its obligations
under Aricle IV.

In combination, the WTO's trade regime and the IMF's monetary regime punctuate that
undervaluation of a curency, whether exchange-rate misalignent, curency

manipulation, or both in any particular case, is not acceptable under public international
law.
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Changes In Ryan-Hunter (H.R. 1498 in 1

o

9th) And

Ryan-Hunter 2.0 (H.R. 782 in 110th)
. New Short Title: H.R. 1498 in the 109th Congress was called the "Chinese Currency
Act of 2005" due to its endorsement by the China Currency Coalition. Since the

intention of both bills is to permanently provide a remedy for exchange-rate

manipulation by any U.S. trading parter, H.R. 782 was renamed the "Fair Curency

Act of2007."
· Specifically Applies The Countervailing Duty (Anti-Subsidy) Law To All Imports

From A Non-Market Economy Country: Curently, 13 countres in the world,
including China, are classified as "non-market-economy" countries according to the
U.S. Deparent of Commerce. This provision (Section 1 02) would have Congress

explicitly direct the Commerce Deparment to apply the countervailing duty law to
these countres. The bil in the 1 09t Congress did not contain a similar provision.
· Revised Definition Of What Constitutes Undervaluation Of A Foreign Currency:

The Bush Administration's Treasury Department argues that exchange rate
"manipulation" implies an element of intent to gain an unfair trade advantage, and has
thus been reluctant to discern motives and accuse any country of manipulating its

currency. Given that the Commerce Department administers the countervailing duty
law, which does not require the determination of
intent to subsidize, H.R. 782 defines
"exchange-rate misalignment" instead of H.R. 1498's "exchange-rate manipulation"
as an illegal export subsidy and as a factor causing market disruption (Sections 103
and 104).
· Specifically Aoplving The Law To "Dirty Float" Exchange Rate Policies As Well As

Pegged Exchange Rates: A "dirty float" involves a country's central ban (or
surogate authority) selling its home currency and accumulating dollars in the
exchange markets to lessen upward pressure on their exchange-rate. A "dirty float"

may stil involve modest currency appreciation, but less than the market would
otherwise dictate, and thus constitute a subsidy or factor causing market-disruption
(Sections 103 and 104).
· Computation Of

The Extent Of A Foreign Currency's Undervaluation: In the course

of anti-subsidy or market-disruption cases, H.R. 782 directs the Commerce
Departent and the International Trade Commission to develop and apply an

objective methodology that is consistent with widely recognized macroeconomic
theory and that relies upon governentally published and other publicly available and
reliable data (Sections 103 and 104).
· Notification That H.R. 782 Applies To Mexico And Canada: A provision in the

NAFT A treaty requires signatories to notify each other that they are amending their

countervailing duty or antidumping law. This technical provision is to ensure that
H.R. 782 is in compliance with our NAFT A obligations (Section 106).

. Title II: Amending The Exchange Rates and International Economic Policy

Coordination Act of 1988: Title I amends our trade laws, while Title II amends our
monetary laws. Title II is new, and generally involves reporting requirements with
waiver authority. The basic thrst of this title is to allow the Treasury Department to
find objective "fundamental misalignent" in its semi-annual exchange rate reports
without necessarly finding subjective "mampulation."

o A) Section 202 defines "fudamental misalignent" as a material sustained
disparty between the observed levels of a currency's "effective exchange

rate" (fuher defined as a weighted average of bilateral exchange rates,

expressed either in nominal or real terms) and the corresponding levels of an
effective exchange rate of that curency that would be consistent with

fudamental macroeconomic conditions based on a "generally accepted
economic rationale" (further defined as an explanation drawn on widely
recognized macroeconomic theory for which there is a significant degree of
empirical support).

o B) Under current law, the Treasury Secretary is required to analyze semiannually whether any foreign countries are engaged in exchange-rate

manipulation, and report the findings to Congress. If so, for each foreign
country concerned that has a material global account surlus, the Secretar of

the Treasury is directed to initiate negotiations with each foreign country,

either in the IMF or bilaterally, to ensure that the foreign country's rate of
exchange is promptly adjusted to eliminate unfair advantage in trade, with
waiver authority. H.R. 782 would extend the 1988 law to apply to countries
whose curencies are in "fundamental misalignent" and to countries that
have a signficant bilateral trade surlus with the United States, or material
global account surlus (Section 203).

o C) Creates a new semi-annual report that requires the Treasury Secretary to
report to Congress on a series of issues with respect to the currency markets,

economic and financial policies of major economies and United States trading

partners, currency interventions by the United States or other major
economies, factors underlying the curency markets, currencies that are
manipulated or in fundamental misalignent (including a description of why
that curency manipulation or fundamental misalignent is occurrng and
whether that currency manipulation or fundamental misalignent is causing

or contributing to a material adverse impact on the economy of the United
States), the results of any prior consultations, and a list of occasions when a
foreign currency has been reviewed for exchange-rate misalignent by the

Commerce Department in a countervailing duty proceeding or by the
International Trade Commission in a China-specific market-disruption

investigation (including a summary of whether or not exchange-rate
misalignent was found and the reasons for the finding and, if exchange-rate

misalignent was found, a discussion of what action the Secretary of the

Treasury appropriately has taken or might take apar from and in addition to
import relief to correct the exchange-rate misalignent). In preparng these
reports, the Treasur Secretary is to consult with the Chairman of

the Federal

Reserve Board (Section 204).

the Treasury to determine and report to Congress
whenever a foreign country that has been found to be engaged in manipulating
its curency or that has a currency in fundamental misalignent would benefit

o D) Directs the Secretary of

from a proposed change, in the form of increased voting shares or
representation in a financial institution, and if so, whether that currency
manpulation or fudamental misalignent is causing or contrbutes to a
material adverse impact on the economy of the United States. If the
determination by the Secretary of the Treasury is affirmative, the United
States shall oppose any such proposed change and shall continue to do so until
the Secretar of the Treasury determines and reports to Congress that the

curency of the foreign country that would benefit from the proposed change
is no longer manipulated or in fundamental misalignent (Section 205).
o E) Adds as a factor to be considered by the Commerce Deparment, in

analyzing whether a non-market economy country has graduated to marketeconomy status, whether the currency of that foreign country has been found
within the past two years to be manipulated or in fudamental misalignment

and thereby has caused or contributed to a material adverse impact on the
economy ofthe United States (Section 206).
o F) Finds that a governent's "fundamental misalignent" of

its curency and

failure to acknowledge or take timely and effective steps to correct the
"fudamental misalignent" is a form of exchange rate-rate manipulation that
is inconsistent with the International Monetar Fund's Aricles of Agreement.
Specifically, the IM's Aricle IV prohibits each signatory from manipulating
its rate of exchange for purposes of preventing effective balance of payments
adjustments or gaining an unfair competitive advantage in international trade
(Section 201(8)).
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Did H.R. 782 Just Get "Lucy'd"
by the Department of

Commerce?
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Dear Colleague:

The Department of Commerce ånnounced March 30th its preliminary determination to
apply the countervailng duty (anti-subsidy) law to non-market ecnomy countries such
as China. The agency's preliminary calculations show Chinese subsidies of 10%-20%
on exports to the United States of coated paper. We welcome this provisional decision,
which if sustained, is long overdue. However, this decision in no way lessens the

need for legislation on Chinese subsidies, including exchange-rate misalignment
In its petition filed last year, NewPage Corporation of Ohio alleged exchange-rate
manipulation by the Chinese government. Twenty days later, Commerce refused to .

even begin investigating the claim. In the November 27th, 2006 Federal Register notice,
Commerçe stated:
"Petitioner has not suffciently alleged the elements necessary for the imposition of a
countervai/!ng duty and did not support the allegation with reasonably available

information. Therefore, we do not plan to investigate the currency manipulation
program."
H.R. 782 clarifies the elements necessary for the imposition of countervailng duties in
U.S. law, in a manner consistent with Articles 1, 2, and 3 of the WTO's Subsidies and
Countervailng Measures (SCM) Agreement. Specifically, Section 103(a) provides that
exchange-rate misalignment satisfies the SCM Agreement's three criteria for WTOprohibited countervailable export subsidies: (1) a financial contnbution by the exporter's
government; (2) a benefit conferred on the exporters; and (3) export-contingency.

The Commerce Departent's failure to act underscores the need for Congress to clarify
the status of exchange-rate misalignment bv any country as a prohibited countervailable
export subsidy.
Under Article I, Section 8, Clause 3 of
the U.S. Constitution, Congress has the power to
regulate commerce with foreign nations. Unless Congress exercises its constitutional
authority to express statutorily that exchange-rate misalignment is a prohibited

countervailable export subsidy, there wil be confusion, delay or denial of a remedy to
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U.S. industries. H.R. 782 is the only bil that adequately clarifies Congressional intent in
favor of U.S. producers on this pressing issue.
To cosponsor H.R. 782 or request additional information, please contact Philip Fawcett
(philipJawcettæÐmajl.house.gov) in Congressman Tim Ryan's offce or Lorissa Bounds
(lorissa.boundsæÐmail.house.Qov) in Congressman Duncan Hunter's offce.
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